In many societies, deep conflicts arise around religious matters, and around equality. Often, religious collectives demand the right to self-determination of issues considered -by them -to be their own, and these demands collide with individual rights to, again, religious freedom. These are thus conflicts of religion v. religion. Then, collective religious freedom tends to become an obligation for all those who are defined as belonging to the collective, which carries the problem that mostly elites define its meaning and they silence dissent. Usually, such obligations are also unequal relating to gender, with different regimes for women and for men, and transgender identities fail to be recognized entirely. Examples include not only the Muslim headscarf, Jewish yarmulke or Sikh turban cases, but also the cases around swimming lessons or litigation for prayer time at school which I use as focal points in this paper. And, at present, such conflicts surface in surprising numbers. Therefore, I will place them in discussions of constitutionalism, secularism, multi-level regulation, and, of course, religious freedom and equality. With this multi-layered analysis, I propose to seek a deeper understanding of these struggles, beyond a portrayal of them as mere clashes of rights. Such an understanding needs the tools of discourse analysis, in that it should uncover which rights are claimed by whom with which effect on whom. We need to acknowledge that rights are often an issue, since human rights are a point of reference both for moral claims as well as for political suppositions, used as illustrations in many academic fields way beyond legal studies. But often, turning to rights does not do justice to the law. Instead, we need to understand law's specificities, as regulation, and decentre law,' simultaneously. Then, any doctrinal response to conflicts of religion and equality may be grounded in what is usually called a socio-legal analysis, and what I would call a reflexive understanding of the law. Based on this, I propose to search for solutions to the conflicts by relying on individual and not on collective fundamental rights read in the light of each other, with substantive equality as one corner of a fundamental rights triangle.
Introduction
Today, there is an abundance of conflicts surrounding religious freedom throughout the world. To many societies, states, courts, and scholars, these are not entirely new. What some see as a rules which govern a case. In this global legal environment, I will however argue that we should not return to a traditional public-private distinction which is back on the agenda, too, yet particularly problematic.
I start the discussion with an analysis of the discussions we have, the frames which are employed to mark conflicts within human rights. To illustrate the problem, I will then discuss some cases, and eventually return to the frames, but in what I hope to be a more nuanced understanding of them. The cases refer to headscarves, swimming lessons and prayer at school and they made it to the courts in Germany as well as in other countries, of which I will mention the Netherlands, Switzerland and the UK. What are we, in light of all the layers I invoke, to think of these?
Political agenda setting: religion and sex equality
Conflicts around religion and equality are conflicts in human rights with a specific flavour, and it is a flavour added in larger political discourse. It gives legal discussions of cases in the area a specific taste, too. So before I discuss legal cases, I will briefly outline the most relevant discursive dynamics in the area. First, there is the culturalization of religion, which implies groupism as a dangerous dynamic. Then, there is the othering of sex inequality, which uses religion or culture as a stigma to shield a majority from critique and change. In addition, there is a problematic mainstream frame of tolerance, and fetishism around law.
'Enculturalizing' religion and groupism
In many societies perceived or portrayed as secular, and after times in which religion was not a prior concern for scholars outside of this field of specialty, religion is back on the agenda. There are many factors which give rise to this, and I will name just three of them. One causal factor is certainly the terrorist attacks in the US, Madrid and London, the murder of a film-maker in the Netherlands, death threats to cartoonists and newspaper editors in Denmark -all associated with Islamist terror. Another factor is global migration, with more people of diverse religious beliefs in societies which were dominated by one or few religions and which had generously granted privileges they may not be willing to grant to the newly arrived. Religious diversity is not new to states like India, but it is certainly new to many Western and Eastern European states. In addition, religion has made it back to our agendas because of several calls for it, be it the emphasis on values forcefully articulated by moral minorities which even succeed in being labelled 'Moral Majority', or be it problematic binary constructions of clashes between cultures, or be it diagnoses of modern societies as lacking guidance and orientation for people, estranging them, creating a need for community, rituals, or metaphysics.
So there are reasons why religion is back and no wonder it is a hot topic in theoretical discussions and academic contexts concerned with secular varieties of power, like political theory and political science, social and legal philosophy, sociology and legal studies. One catalytic moment may be the debate between the social philosopher JIrgen Habermas and the now Pope and then Cardinal Ratzinger, while others would refer to the study of secularism by the political theorist Charles Taylor, 6 by the sociologist Jos6 Casanova' or the critical account by Talal Asad.'
In legal studies, the comparative constitutionalist and currently the European Court of Human Rights Justice Andras Saj6 recently restarted the debate.' So we observe a return of a topic which has been a starting point for much theory in the field, but has been considered less relevant in the last 50 years or so. Note that Karl Marxo and Emile Durkheim, " and then most prominently Max Weberl 2 started, more or less explicitly, the sociological study of law, states, and administrations with a clear albeit not always explicit investment in religion, in Weber's case more specifically despite its universal tone, German Protestantism. Thereafter, sociologists have devoted attention to religion as one sub-system of our societies, such as the systems theoretician Niklas Luhmann. 13 But mainstream political theory and legal studies have, in the late 20th century, not spent much time on religion. Put differently, secularization infected theory, but it did not result in the end of religion. So religion is back.
However, nothing ever returns to a discursive agenda unchanged. Today, religion mostly appears dressed up. Specifically, it appears in the guise of culture, which, in turn, is often a guise of ethnicity, and eventually, though clouded in taboo, racism.
14 When people argue in defence of cultural pluralism, it is often religion which is at stake. When people defend problematic versions of multicultural politics, affirming the difference of 'cultures' rather than emphasizing commonalities and cooperation, such strategies often endorse a stereotyping of the 'other', which is, often, a religion, and ultimately paternalistic and racist, politics. 15 At the same time, many discussions of religious pluralism explicitly employ multiculturalism or cultural diversity as a normative frame. 16 Religion is then, in specific ways, 'enculturalized'. This is not just a problem of confusing terminology. It also invites additional concerns. The most problematic is what Rogers Brubaker has defined as 'groupism'. He describes this as one dimension of nationalism, and as a problematic element of claims of national self-determination."
More generally, groupism characterizes any claim by any collective." Whenever a 'culture' or a 'religion' claims recognition, we have the problem of reification, in that this suggests that the culture or religion is homogenous. We also usually have the problem of elitism, since and when such collective claims are not defined by all members of the relevant entity. In addition, as Brubaker notes, we have the problem of mapping the world in exclusionary blocs. Thus, groupism is what is wrong with identity politics, an observation theorized in critical race, feminist and gay studies extensively." Now I suggest considering groupism also as a problem of rights. Then, groupism is what is wrong with claims of collectives, a challenge I will return to below.
Let me illustrate the problem of groupism in the context of human rights. It starts with the problem of who is considered a collective which deserves recognition, as a religion, or a culture in need of minority rights or, if it is a political majority, to inform a nation, or a disadvantaged group in need of affirmative action. Consider the list of specified inequalities in constitutions or human rights treaties as well as in other rules to regulate equality: who is mentioned, and who agrees to mention who? Regarding religion, many regulatory regimes recognize religion as such. But also, states have mechanisms in place to decide which one will enjoy the privileges which may come with it. For example, Germany has granted many privileges to churches and now withholds these from Muslim communities because, officials state, the religion of Islam is not organized in a way that the state has a representative to talk to. Here, the state creates a representational requirement which suits its need to not only talk, but also to govern, control, and in fact follow the pattern of state-church relations established with Catholics and Protestants, rather than accepting a difference when religions work in different ways. Legally, groupism thus translates into rights, or the denial of rights, of very specific collectives.
In addition, groupism in human rights means modelling people to conform to standards which human rights should allow to contest, to dissent from. Consider minority rights, where 'minorities' are often limited to designate mostly rather well-established, visible groups within nation states.
2 0 Consider nations, where collectives form the hegemonic legal regime. In religious matters, as the German example illustrates, states have religious communities conforming to their model, although religious communities are organized in very different forms of governance. Sects differ from other religious communities, and traditional religious associations may differ from recent offsprings of larger established ones. Therefore, models of group representation and minority models of group rights do not work in more heterogeneous settings.
The even more problematic aspect of groupism in law is, however, that a collective freedom tends to trump individual rights. The political theorist Susan Okin made that point when asking whether 'Multiculturalism is Bad for Women', an argument which has been refined since then.
2 1 Many are by now aware of the problem of internal minorities. 22 In addition, and a bit more complicated, feminist and antiracist and gay studies of and in law have espoused the problem that even equality law suffers from groupism, although it is meant to undo its harmful effects. Groupism reigns when inequalities are constructed as problems of groups, as in most talk of affirmative action. Law protects us against groupism only when inequalities are seen as problems of attributing group characteristics, what may be called stereotyping or stigmatizing. Doctrinally, groupism is another problematic effect of symmetrical, Aristotelian equality analysis, in that this needs fixed units to compare, to similarly situate. Instead, equality is a right against groupism if it is understood as asymmetrical and substantive, a difference I return to below.
Regarding religion, the difference is one between a concept of religious freedom tied to a collective and religious freedom as an individual right which may eventually be turned against hegemonic claims within a religious community. To be sure, an individual right is a right of individuals in communities, but not a right of the community which can be turned against the individual. Then, conflicts around religious freedom are not some broader clash, but cases centre on whether individuals are hurt, and whether every believer has to follow a group's version of that belief. It is the right of a Muslim girl to learn to swim and dress the way she wants (not drowning in the water), and not the right of a Muslim community or the parents, as the minicommunity, to decide for her. It is a right which the international community decided to protect, by way of human rights in education and sex equality. Therefore, it is the nation state with its public schools which delivers. In other conflicts, a right to religious freedom is a right of women who marry outside a group not to lose their property or home, 23 and it is a right to wear religious clothing.
2 4 It is also a right against genital mutilation, a form of sexual violence which may be endorsed by a group, but which is not endorsed by fundamental human rights.
2 5 In all these conflicts, groups are often positioned against individuals and groupism is a danger to (as well as a danger in most concepts of) equality. More broadly, when religion is a short cut to culture, and vice versa, it constructs a specific type of a collective claim which invites problems of groupism. Yet this is not the only problematic frame in discussions of religion and human rights.
Othering sex inequality
The return of religion to the political and legal agenda has been accompanied, and has in some way invited, another item of public interest. It is also an item with a history and an item which does not surface unchanged: sex equality, or to use its political name despite all attempts to discredit or replace it, feminism. Sex equality has been, to be sure, a marginalized concern for centuries. More precisely, women have largely been absent from concepts of justice, legal subjectivity, or human rights. 26 Then, sex equality became a concern located with women only, which is not silence but marginalization, and it has been labelled private, thus not political and of public concern, not part of the common good. These days, sex equality is a recognised human right, but is watered down by those not interested in change, to sort women into good and bad ones, the good ones to be considered different, as in difference-feminism which informs a symmetrical interpretation of equality, and the bad ones to be considered dominant and imposturous, as in radical feminism which informs a concept of substantive equality. Sex equality did always come in such varieties, some easily mainstream-compatible, and others transformative, opting for radical change. What we see on the agenda today is mostly the mainstream version. So when sex equality and feminism are back, it is mostly a particular brand of feminism, or equality as a right.
Yet this is not all there is. In addition to the problem of symmetrical equality, there is a more specific problem when sex equality is on the agenda next to religion. When sex equality is put on the political mainstream agenda and when the mainstream is concerned with conflicts around religion, equality is orientalised, sex equality is the other. Othering is a strategy to locate a problem elsewhere and to remain categorically clean, untouched; and orientalising is othering in a particular mode, establishing the occident as the unlabelled standard and the orient as different, dark, elsewhere, the problem. 27 Political developments in the Netherlands, in Germany, in the UK or in Switzerland illustrate the point: These multicultural politics, which by now encompass politics of citizenship in all dimensions, 2 8 focus on gendered violence, a topic formerly reserved for radical feminists, and new to the mainstream political agenda. But, at the same time, this is a focus on gendered violence in Muslim or other 'immigrant' families only, a reference which is intended to have gendered violence and other substantive inequalities in mainstream society fade away. By othering sex inequality, a majority pretends to finally become feminist but does so with a watered-down version of feminism, and instead engages in, ultimately, racist politics. This is a move to protect majorities from challenges to the normalcy of privilege. They are not unknown. Regarding gendered and sexualized violence, many societies have labelled child abuse or the rape of married women by their husbands or domestic violence generally as a problem of the lower classes, effects of little education, bad habits, alcohol and other drugs, unemployment, poverty. Then, class is used to other inequality. And nowadays, it is often religion, sometimes coupled with class, which codes similar classifications. 'Those' immigrants, the mainstream story goes, do not yet know about modernity, have traditional problematic habits, are often unemployed and generally less economically successful than the rest of 'us'. This is classism and orientalizing culturalism at work, more specifically islamophobia and racism and sexism mostly in the form of heteronormativity. This operation marks differences as natural, collective and homogenous; it produces a stigma relating to sex, sexuality, ethnicity or race and religion. It focuses on a 'backward' minority 'group' and has mainstream society shine as enlightened and free from sexist or violent cultures or practices. Then, equality politics is depicted as outdated, given its achievements in mainstream society, and resources shift to the other, either as perpetrators or to help the, stereotypes at hand, poor and female victims. In the Netherlands or Great Britain, attention and resources have shifted from inequalities in mainstream society to inequalities in migrant communities, 29 and the German conservative Government now dedicates the 'Islamkonferenz', its most prominent effort to discuss Islam with Muslims living in Germany, to the topic of 'genderjustice' entirely. This is a return of feminism to the agenda which comes at a price of watering down the concept and of othering. It is also this discursive turn to other sex inequality which was a key element in the right-wing campaign to prohibit minarets in Switzerland by way of referendum.
Tolerance frame
Othering paves the way towards yet another discursive item which is important to consider in the conflicts in human rights around religion and equality. culturalist politics and the mainstream approach to multiculturalism. But it is also contested, since it may imply a graceful act to live with something or someone, thus privilege, or it may call for recognition. It is this ambivalence in tolerance why many are worried 3 ' while I am particularly concerned with its regulatory side.
More specifically, nation states have developed elaborate techniques to administer tolerance as control, or in Foucauldian terms, to discipline by way of regulation. For example, the state may 'tolerate' individual life decisions but turn social services into a system of 'demand and support', thus control people rather than just support them. As another example, the state may grant tax benefits to marriage and in fact support the patriarchal middle and upper-class heterosexual family because such benefits only pay for those with higher earnings, i.e. in light of the global gender pay gap, men. The state may also 'tolerate' cultural diversity but pass an immigration law which requires active support for and belief in features defined as basic to 'us', like a Christian type of marriage deemed different from marriages convened according to Jewish or Muslim rules. Finally, the state may 'tolerate' different religions, but privilege only those that conform to specific notions thereof, as in the German example communities which are organized like a Christian church. Here, tolerance hides and frames aversion. 'Tolerant' law is not outright repressive and punishing, as in a general prohibition on teachers wearing a headscarf, but it is 'activating', as political pedagogy, which also happens when politicians call for an obligation for migrant children to visit day-care centres. Law may then be 'caring', enforced liberation by law, when politicians discuss a prohibition on headscarves for all girls below the age of 14. Such policies are certainly always also embedded in specific regulatory schemes of state-church relations. But the tolerance frame gives them a specific twist.
Law as a fetish
Finally, there is a tendency in discussions of conflicts around religion/cultures and equality to fetishise law. Then, discussions of conflicts in human rights focus on court decisions which react to insular claims, again reduced to an abstract narrative of 'key' facts and 'the' law applicable thereto. There is 'the' case of 'the' headscarf, not even expanding it to a claim of a Muslim woman to have a right to work, or 'the' case of forced marriage, not even acknowledging the claim of a woman who wants to be protected from violence, or 'the' case of the bride price, mostly not even told as a claim of a woman who does not want to be sold, or 'the' case of divorce, but not even expanded to also see a claim of a woman who wants to define her intimate life. The court decisions which inform these stories are specific incidents in the world of legal utterances which respond to a wide variety of social interaction. As such, court decisions are indeed as complex as regulation, but they are told as stories, and thus become more easily fetishised as 'the case'. All kinds of actors and academics love these 'cases' and those 'rights', and that is no coincidence.
Then, it is 'cases' which are discussed, rather than experience, and 'cases' seem to be clear while experience is personal, ambivalent, shifting, contextual, where details matter. In cases, it is 'rights' which are invoked, while experience calls for interests, positions, needs, all grounded in a plurality of legitimate perspectives. And in cases, it is 'the law' which is treated as consistent rather than as a set of contested norms. Cases are reductions to a seemingly clear statement of a moral problem, with a tendency to ignore both the complexities on the side of the facts and on In the 2 1 st century, there is a large sample of cases decided by courts on religion and equality to choose from. Some surface when religious collectives seek public visibility and collide with what is considered normal in a given setting. Examples include conflicts around claims to a right to build a mosque and the call to prayer, 36 decisions on the right of butchers to slaughter according to Jewish or Muslim rules, which contravene German, Christianity-compatible food regulations. 37 Furthermore, there are several conflicts in settings of public formal education. 38 Mostly, 'cases' about religion in schools have been discussed as such, but should also be understood as issues of sex segregation. 39 For example, a prohibition on wearing a headscarf for teachers does in fact exclude women, and not men, from specific spheres of employment, and it illustrates the othering of sex equality when seemingly feminist arguments are used to justify a measure against Islam. In the German Federal Constitutional Court decision, there is a strong (in this case: dissenting) opinion by known conservative hard-liners who argue that sex equality legitimizes a headscarf prohibition.
4 0 This also illustrates the problems of groupism, when the same argument is made by 'leaders' ofthe women's movement and 'representatives' of Muslim women:
4 1 since the headscarf is the symbol of sex inequality, and the oppression of women, it should be kept out of schools. Often, the story told about 'the case' ends here. But note that the German Federal Administrative Court has held that a woman may wear a headscarf during her legal internship training, since it is part of the required education.
42 Also note that German labour courts are ambivalent concerning the issue, and create space for headscarves in private employment, but that some lower courts have stated that there may be little tolerance for headscarves if an employer, or customers, do not appreciate them. 43 Regulating this, states have also endorsed a variety of schemes, with some more explicitly religious Southern German states targeting Islam, rather than all religions, and an explicitly secular state like Berlin prohibiting any type of religious dress in all public professions, including child-care facilities, in a 'Neutrality Law', which, however, has de facto prohibitive effects on women with headscarves in private employment, too. In light of all of the above, rather than based on a limited 36 Decisions were based on construction and planning regulations, which treat all religious buildings the same, and limit the noise levels of bells and muezzin calls alike but allow for interpretation regarding a requirement of 'fitting into the neighbourhood' ('Einftigen'). account of 'the case', the headscarf controversies illuminate the different arguments used, the frames invoked, the concepts of human rights applied. 4 4 The headscarf 'case' has been a hot topic for several years by now. However, there are less often told, but equally inspiring decisions which one may want to look at to address conflicts in human rights. One such 'case' is the swimming lesson case. In Germany, this is in fact a line of court decisions dating back to the early 1990s. There, the courts have dealt with claims brought by parents, all Muslims, to exclude their children, mostly girls, 4 5 but more recently, also boys, 6 from swimming lessons, physical education classes in general, or school trips with overnight stays at public schools. The conflict is, in some ways, whether there should be sex segregation in education. Initially, the German courts were mostly willing to accommodate this and, in fact, the parents. 4 7 However, over time and similar to the Swiss High Court, 4 8 the German courts started to defend the principle of co-education and less easily to allow parents to opt out, thus excluding girls from swimming, sports, or field trips.
4 9 This shift also informs a 2009 decision by the Federal Constitutional Court against Baptist parents who wanted their children to be removed from a school project involving a theatre play to educate children about and prevent them from becoming victims of sexual abuse.o Then, a lower German court held that a girl whose parents had signed an agreement to have her participate in sports lessons, with what the school and many Muslims consider to be adequate dress (the trade name is 'burkini' which is a headscarf, tunic and trouser outfit designed for swimming), is bound by that agreement, and cannot opt out of the general curriculum." The shift does not only indicate a change of views on sex segregation or integration, but it also indicates a change of views on religion and public secular space.
The cases are, however, not just interesting decisions on conflicts. They always illustrate procedures and instances of a debate on the meaning of equality and of religious belief, of secularism and of law. To use another example, meanings also shift in contexts which do not immediately invoke sex equality claims, but do in fact imply them, too. In 2009, a Berlin administrative court decided that a public school has to offer space to pray to accommodate a Muslim male student. 5 2 The public -i.e. newspapers and politicians -were outraged -too much accommodation!, the loss of our identity!, 'them' taking 'it' too far! -and the State Government has not challenged the decision on appeal. However, as in all other debates in the area, there are also voices across the political spectrum which endorse the decision as long as children do not miss classes, which ask questions about sex segregation during prayer and whether schools should accommodate that, about Muslim prayer requirements and modifications thereto, etc. So what is the case all about? The dominant story is the clash of cultures and the defence of a particular type of school, the privatization of belief and neutrality in education pitted against space for Muslim rituals, and for some, space for a Christian way of life. Just like the headscarf case or the swimming lessens, there are thus larger issues which inform such conflicts. Beyond the critique which should be attentive to groupism, othering equality or law as a fetish, I will now turn to reconsider secularism and the human rights at issue, to pave the way not only for critique but also for solutions.
Secularism -an institutionalized ideology
Context matters when we seek to understand court decisions in the field of religion and equality, as conflicts in human rights. Regarding legal reactions to such conflicts, it is the context of the regulation of the religious, usually abbreviated as church-state relations, 53 which is particularly relevant here. For many, secularism, in its regulated varieties, is at stake, when confronted with claims to sex-segregation on religious grounds in educational settings or employment and politics.
Most legal systems endorse one version of secularism or another, be it nation states or transnational and international legal systems. For some, constitutionalism, the adherence to a rule of law, is a secular concept as such, in that its core ingredient is the superiority of people-made norms, in deliberative processes of democracy. 54 Then, states which establish, in their constitutions, religious law as being superior, like Muslim states ranging from Egypt to Iran, or a Jewish state like Israel, or the Catholic state of the Vatican, may not count as varieties of constitutionalism at all. For others, constitutionalism is a more flexible concept which can accommodate strong religious norms, and thus allow, i.e., for 'Islamic constitutionalism', or which can accommodate other specificities and thus allow, i.e., for 'African constitutionalism'." But what is the meaning of secular in such debates?
There is, as sociologists of religion tell us, not one secularism but many variations thereof. Comparative studies in constitutionalism also show that the doctrinal answers to conflicts around religious freedom differ less on the level of law and more on the level of whether and what kind of socio-cultural aspects are employed in a legal decision. 60 In Germany, one may very well observe how religious belief becomes part of the script of officially secular legal systems, a hidden agenda of religious freedom as long as Christian churches were the only ones to profit from it, moving to the forefront at the very moment at which other religions claimed equal standing. 61 German law illustrates the tensions: Muslim communities gain the right to build mosques, and have a Muezzin call on the terms set for church bells, but states also lost the right to hang a Christian cross in public school rooms, or in the courts. There are nuns teaching in public schools, but there shall be no women with headscarves in the same facility in some Lander, while others prohibit any religious sign in public educational settings. Religions enjoy tremendous freedom to discriminate against all they define not to belong, and women are thus excluded from several positions in Catholic churches as well as Jewish communities. Now that Muslims claim such rights, conservatives call for equality, to not extend the privileges (to discriminate!) that they enjoy. And, as mentioned, the headscarf controversy has motivated some Lander to explicitly privilege Christianity, yet keeping the taboo of the yarmulke (which would have certainly shattered the Christian privilege in Germany), and never touching upon a Sikh turban, which seems not to appear in Germany on a relevant stage.
Regarding law, there is thus a powerful argument that secularism is, at its core, a commitment to deliberation, and not to metaphysics.
62 Saj6 recently concluded that most states have not consistently followed that commitment, to date, but that they employ a 'fuzzy' and 'half-hearted' version of secularism. 6 3 Also consider that different conflicts appear on different stages, so that the issues discussed, and the solutions proposed, vary considerably, are case-driven and inconsistent. And consider that conflicts around religion often expose the unsolved conflicts around sex equality. Overall, simple invocations of 'secularism' must be called ideological since they actually hide the fact that existing regulatory schemes in fact privilege some and disadvantage others. It is the controversies around religious rights to sex segregation or marriage and family matters which bring that to the fore. There, religious minorities claim rights which religious majorities enjoy, and there, religious minorities also confront religious majorities with the sex equality issues they fail to address. Thus, secularism is not only at stake, but it is challenged in a very specific way.
Equality and religion -a refined understanding of individual rights
The challenge to secularism is specific because religion and equality are on the political agenda. As mentioned, religious freedom often appears in the guise of culture, and then becomes a collective interest of a group, invoking the danger of groupism even when a claim is brought by an individual. Equality often appears as a principle of symmetrically equivalent treatment, and of a concern for groups, too, which are treated poorly by others, to immunize oneself from criticism. Thus, in the headscarf, swimming and prayer-room controversies, we need to pay attention to interpretive detail to better understand which version of which human right is exactly invoked.
If parents want their daughters to be removed from physical education, like swimming lessons, they do claim an individual right to religious freedom but refer to a collective religious norm, i.e. of modest dress for females, thus a sexualized and gendered code of behaviour which is meant to control men and protect women against sexual advances. School administrators, state governments and more and more judges do insist, countering that claim, on sex equality, interpreted as a call to treat likes alike, thus all pupils the same. But clearly, that is not convincing. Such a symmetrical similaritys doctrine of equality invites claims of difference.
6 4 And this is a tempting invitation, since it is in tune with deeply-held everyday convictions, as 'knowledge' on 'the' difference between 'the' sexes, which is exactly one aspect of religious belief which renders the multicultural conflicts around education, clothing and the like so problematic. If one can thus argue that pupils are indeed not alike, in relation to physical education, one has a claim to differ. The more parents can argue convincingly that their daughters differ from Christian or atheist girls, and from all boys, the more they have to be accommodated in that difference, thus: they eventually do not learn to swim. If we follow this strong tradition of symmetrical equality, we need to eventually accommodate, thus to allow inequality, but in fact perpetuate disadvantage and exclusion. Then, equality serves as the principle (and sometimes, the individual right) of equal treatment regardless of hierarchy and discrimination, and accepts the differences which are made because of sex, of race, of religion, of disabilities, etc. So if there is really a difference, the story goes, there is a dilemma, since equality presupposes the difference it is called to undo, and a dilemma is a conflict which cannot be resolved.
6 5 And even if we acknowledge the disadvantage, as a substantive inequality, but reduce it to but one group's problem, we endorse categorisation and overlook the intersectionality of inequalities. And then, if we allow another group (a religion) to solve that problem (whether children should learn to swim, when to pray, what to wear) we silence dissent within the group and perpetuate elitism. So there must be another way.
In the prayer-room case, the situation is in many ways different, but the problems are similar. The German court argued that a Muslim boy who considers prayer during school-time to be part of his individual religious needs to be accommodated if possible, thus given room to pray. So who defines when that boy needs to pray: the boy, or his parents, or the religious community, in fact then: its leaders with whom he or she is associated? Also, assume that the school, different from the administration which went on appeal, follows suit and makes a room available for Muslim prayer. Will girls be allowed to enter that room? Should the room feature a wall to separate boys and girls, or in some way force them on the same floor? What about people who do not want to be classified as male or female? It is no coincidence that this aspect of the case has not yet made it to the agenda of fundamental rights issues. But it suggests that 64 In Germany, the General Equality Statute AGG prohibits disadvantages based on structural inequalities, but then oscillates between a formal and a substantive understanding of equality, an essentialist and a constructivist understanding of gender, race, or religion, and offers ways out of an equality regime, in particular, for religious communities. 65 In Germany, there is a known problem to list race here, which is replaced with ethnicity, while sex/gender are easily established as a difference. D. there may be no conflict around religion and human rights which does not invoke additional inequalities, like gender, at least when we deal with religions that endorse heavily gendered norms of behaviour. Then, every human rights discussion around religion must also be a human rights discussion around sex equality, and not just a subtle move to mark the problem as the other. To take that further, I propose to think of conflicts in human rights in a way that always already relates fundamental rights to each other, which allows us to see where they conflict, but be prepared to address that. Yet what does that mean? There are good reasons, as I have demonstrated elsewhere, to ground human rights analysis in a fundamental rights triangle of liberty, equality, and dignity.
6 6 This is not just some call to some human right, but a very specific call to specific concepts of equality and liberty, in this case: religious freedom. And the conflicts around religious freedom and equality are particularly illuminating to consider how we should refine our understanding of human rights.
Regarding equality, the alternative version of that human right which could be applied in both cases is substantive equality, well known to those working in feminist legal theory, antiracist legal theory 67 and, more generally, law against substantive discrimination. Here, equality is interpreted as an asymmetrical claim against hierarchisation, a claim against substantive, socially entrenched disadvantage. 68 Equality, thus reconstructed, is a right against discrimination not as a difference, but as oppression and dominance, disadvantage and exclusion embedded in a pattern which turns one aspect of a person into a group marker. Difference, here, is either an infinite fact of life, i.e. a multitude of differences, or, as a or the difference, it is the problem, the ideological construct which serves to legitimate discrimination, mark and effectuate disadvantage. In the case of sex, the difference is heteronormative biologism, which privileges a specific masculinity and adequate femininity alongside it. It is an ingredient of most religions, but also of most other configurations of 'culture', and something human rights have addressed as a problem since CEDAW (Convention on the Elimination of All Forms of Discrimination against Women) at least. In the case of religion, the difference is a culturalist essentialism, which privileges limited readings of canonical texts, and a limited understanding of the physics and metaphysics of a belief, to the detriment of non-mainstream believers and the rich diversity in religious communities.
If we start from there, from human rights directed against categorizing people in groups and privileging some while disadvantaging others, conflicts around religion and equality appear in a different light. The most radical development is the turn from a collective claim to individual rights grounded in collective contexts. If equality informs liberty, individual freedom is a right of people within communities. This, I suggest, is an individualistic concept of human rights without group rights, but with minority protection. It positions equality as an individual right against boxing identities, against a reduction of people to biological or elitist defined categories, against enforced groupism. It relies on meaningful, relational self-determination and ensures dignity, as a third corner of the triangle, as mutual respect. Then, individual needs to pray in schools or wherever may be accommodated just like individual clothing needs. But prayer or clothing which violates a principle of mutual respect is not an emanation of this individual right. Therefore, it is at least a tenable argument to prohibit a face-covering veil because it seriously 66 S. Baer, 'Dignity, Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism', 2009 U. of Toronto L. J., pp. 417-468. 67 Mostly, this is labelled critical race theory, just as in gender studies, which are in fact critical sex studies, because gender has been developed as a concept to challenge notions of sex. I prefer to label both with terms taken from political struggles to end the problem they address, thus feminism and anti-racism. 68 The more this version of equality gains recognition, the less one finds references to path-breaking work, often hiding the feminist genealogy, or simply stealing ideas.
inhibits communication, yet it is a violation of fundamental human rights to prohibit a headscarf, a turban or a yarmulke since there is no violation of additional concern. Therefore, children should be allowed to wear any bathing suit they like for swimming lessons as long as they can move safely and talk face to face, but they should learn how to swim. In the Swiss High Court case, the parents promised to send their child to private swimming lessons. But if we remember the arguments which convinced the US Supreme Court to end formal racist school segregation, in Brown v. Board ofEducation in 195469, then educational segregation does violate, as a default starting point, individual rights to equality and dignity, since it is not based on equal concern and recognition. This is also why a prayer room is fine, but why enforced sex segregation in prayer must not be endorsed by a state. So there are then, I suggest, ways to address the conflicts which trouble us around religion and equality in more nuanced ways.
Multi-level regulation -against the return of the public-private ideology
Finally, conflicts around religion and equality feature additional characteristics which make them rather complicated, specifically when they are discussed as problems of human rights, but increasingly so in national legislation as well. It is the problem of multi-level regulation and the problem of the public-private distinction, the latter which is well known as a pitfall regarding human rights yet back in rather problematic ways. Currently, there is a trend to treat the local, the cultural and the religious as the private and the global, the national and the secular as the public, and this creates unequal standards, in violation of the very rights we seek to protect. Today, the concept of multi-level regulation is often used to explain the interplay between the EU and nation states. 70 However, it can very well be expanded and employed as a general approach to conflicts in human rights." Then, multi-level regulation names the phenomenon of a diverse set of rules which are applicable to any case. One set of rules is legal in the sense of being institutionally bound to a public democratic process and institutionalized enforcement, and that set consists of rules on various levels, such as international, transnational, national, and local rules, with the local consisting of state law, municipal law, and laws of organizations. Another set of rules, known from studies in legal pluralism, 7 2 is social, and consists of traditional, religious and moral rules, which are often specific to communities or activities, like the rules of a game of sports, or, say, the rules of flirtation or 'dates' of heterosexuals somewhere, or the rules of a Protestant community, maybe different from the rules of a national Protestant church. Multilevel regulation, so defined, thus consists of varieties of rules, subject to regulatory choice, some of which are procedural and some substantive, some of which do state rights, some principles, and some come with and some without sanctions. With this in mind, law resists being fetishised. Rather, law looks like an onion, and, to stay with the metaphor, the more competently one peels it the less one may cry. But why would one have to cry?
As mentioned above, if discussions of conflicts in human rights are reduced to a case or to a clash between two rights, if not cultures, one simply misses the richness of legally-based arguments which are available. In addition, one risks losing the case in another court system or in a controversy brought in a different framework. Therefore, it is rather productive to think along multi-level lines, even in tiny local cases. Swimming lessons in public schools are not just conflicts between two fundamental rights, but are governed by safety as well as insurance regulations, by administrative rules as well as laws governing curricula, by parental rights as well as children's rights, by labour law for teachers as well as rules of pedagogy, and more. Similarly, a prayer room is governed by human rights, but also by building or safety regulations, insurance rules and employment law. So every time there is already a local onion which needs to be carefully peeled. In addition, the German swimming lesson case has, for example, been decided based on state school law and the national constitution. Had it gone up to the human rights system guarded by the European Court of Human Rights, regional human rights would have been added. Had it gone up in the EU system, we would have seen the need to consider the now binding European Charter of Fundamental Rights, which covers education in Article 14, which the EU Directives against discrimination based on Article 13 EC and the national and local laws which transpose them do to a certain extent as well. But under the heading of human rights and committed to finding global standards particularly in conflicts which result in part from global migration, one needs to go even further, indeed to global human rights. Specifically, the United Nations addressed education in the Convention against Discrimination in Education in 196074 and education is subject to the Social and Cultural Rights Convention (ICESRC, Article 13) as well as being a matter for the Convention on the Rights of the Child (CRC, Articles 28 and 29)" and the Convention for Rights of People with Disabilities (CRPD, Article 24). Article 10 of the Convention on sex equality (CEDAW) addresses sex discrimination in education and Article 7 of the Convention against racism (CERD) targets racism there, too. With all of this at hand, a competent analysis of such conflicts, considering multi-level regulation, would be enriched by a larger pool of arguments.
Large is certainly not simply or necessarily better. But the multiple levels of and the varieties in regulation which ensure human rights would allow us to reveal the inconsistencies of 'law', of claims of 'secularism', of 'the right to religious freedom' or 'the right to equality'. Then, one may wonder whether it is particularly the law, or the multitude of regulations, in the area of religion and equality that does not allow for consistent answers, neither on one level nor across levels of law. Is it because they invoke deep moral concerns, deeper than others? Or does the inconsistency result from the entrenchment of inequality in the very fabric of our legal systems? 76 There are very strong arguments that sex inequality is indeed a building block of liberal democracies,n7 which would explain why such democracies have trouble in addressing the conflicts at hand. Or are the conflicts we discuss here just another instance of contested post-national law?" We will only come to understand that if we allow multi-level regulation to be considered in our analysis.
This task is a difficult one. Mostly, lawyers are neither educated in all relevant fields of the law nor on all levels of the law, nor are courts trained or have jurisdiction to adjudicate them all together. This is one of the effects of what has been seen as differentiation and modernity, but is also a problem of national legacies and intradisciplinary compartmentalization. The architecture of law itself implicitly states what is relevant in the world, and what is not. It effectuates specific assumptions, attributes meaning, constructs lives, and these may already conflict, be inconsistent." If swimming is part of a school curriculum because surviving in the water is considered to be a basic necessity, it may very well collide with insurance policies, or, in our case, with religious clothing rules, with gendered clothing rules, etc. What matters? If a school is regulated as a space with little caveats for religious instruction, then rooms for prayer during breaks collide with the principle of secularism, with building regulations, with safety regulations etc. Which matter most? We may need additional guidance in how to deal with conflicting norms, and we may need refined analytical concepts to interpret them. It may help to refer to a basic triangle of fundamental rights. It may in fact inspire what has been operationalised in appeals to the 'Einheit der Rechtsordnung', the doctrine of the unity of the legal order. But if that shall not be a myth, an ideology, we need tools to build it. If we understand multi-level regulation, we may also be better equipped to handle the other challenge which comes with the existence of multiple rules, the challenge of the public-private distinction in international law. It occurs when problems are delegated from the top to the bottom, from the grand to the small. This is not just subsidiarity at work. Rather, such delegation is particularly well known and has been thoroughly criticised in international law, because it disregards, specifically, sex inequality." For example, in EU law and all transposition rules in EU member states sex discrimination is allowed for religious entities if this is part of what they believe in." Therefore, a claim to sex segregation in a public facility by a religious entity or by believers is confronted with the fact that religion counts, but sex equality does, too. EU law and member states that transposed it have given way to religious bodies when it comes to the discrimination of, in particular, sexuality, albeit not racism. 82 Thus, much of the current law does 'solve' the conflict in human rights by establishing a church privilege to allow for discrimination, ' ) does so in Art. 4 on occupational requirements, which says that '2. Member States may maintain national legislation in force at the date of adoption of this Directive or provide for future legislation incorporating national practices existing at the date of adoption of this Directive pursuant to which, in the case of occupational activities within churches and other public or private organisations the ethos of which is based on religion or belief, a difference of treatment based on a person's religion or belief shall not constitute discrimination where, by reason of the nature of these activities or of the context in which they are carried out, a person's religion or belief constitute a genuine, legitimate and justified occupational requirement, having regard to the organisation's ethos. This difference oftreatment shall be implemented taking account of Member States' constitutional provisions and principles, as well as the general principles of Community law, and should notjustify discrimination on another ground. Provided that its provisions are otherwise complied with, this Directive shall thus not prejudice the right of churches and other public or private organisations, the ethos of which is based on religion or belief, acting in conformity with national constitutions and laws, to require individuals working for them to act in good faith and with loyalty to the organisation's ethos.' in which some courts followed suit in the early swimming lesson cases. Put differently, such equality law delegates the task of solving the conflict between belief and discrimination to another entity, here: religious communities. It is evident that such solutions may come at the cost of dissenters (in our cases: mostly females) within that community, and at the cost of those who are unequal, here: women. It is thus also evident that this is not a solution.
As another example, in international law, sex equality concerns have been and are again very likely to remain unresolved by the courts. For example, the European Charter of Fundamental Rights expressly delegates issues in education to the national level, as well as issues of family and marriage.
8 3 Politically, the latter is a victory for conservatives who seek to keep marriage exclusively heterosexual. Whenever international law or the courts delegate issues around private life to the national level, granting a 'margin of appreciation', 84 human rights claims are rendered non-global, thus not subject to a human rights regime, or non-European, thus left to the nation states or to local or religious communities, thus rendered non-universal. Other examples are discussions on family and marriage law in Great Britain and elsewhere, where some contemplate vesting juridical power with religious communities instead of state institutions. Sex inequality, in all these instances, becomes national, local, community-based, specific, as cultural, religious, the other, eventually being ok. The substance of such 'cultural' relativism is however sexism, gendered inequality." To prevent this, discussions of multi-level regulation need a thorough analysis of the gender and other inequality dimensions.
Solutions?
When human rights conflict and when religion collides with sex equality, or equality with religion, such collisions are more than mere 'cases' of 'law'. Rather, human rights are a site of contestation. To better understand the dynamics of these and to find solutions to the conflicts at hand, several worrisome tendencies have to be carefully considered. There is the tendency to call everything culture, and thereby to render it positive and different, homogenous and static, and to eventually delegate it out of reach of human rights. There is a tendency to engage in groupism, in violation of claims to individual self-determination, which ignores the multiple characteristics, relating to a plurality of group identities, which form a person. There is also the tendency, in law, to interpret religious freedom as a right of such groups and the tendency to reduce sex equality to a symmetric, rather formal principle, both of which do not adequately address the experiences of people who bring the cases which give rise to conflicts in human rights. Finally, there is a tendency to fetishise the law, to frame complex problems as binary clashes, to disregard multilevel regulation and the richness of norms which may inform a solution to a problem.
83 Art. 14 on the right to education states '3. The freedom to found educational establishments with due respect for democratic principles and the right of parents to ensure the education and teaching of their children in conformity with their religious, philosophical and pedagogical convictions shall be respected, in accordance with the national laws governing the exercise of such freedom and right.' Art. 9 on the right to marry and the right to found a family says: 'The right to marry and the right to found a family shall be guaranteed in accordance with the national laws governing the exercise of these rights.' This allows states to discriminate against homosexuals. 84 This is a doctrine associated with the European Court of Human Rights, i. To counter these tendencies and to better address conflicts in human rights, we need additional finesse. How can we, I asked above, peel the onion without too much crying? In political theory, some have suggested a path of zero-tolerance regarding sex inequality. 86 In the end, that may be it, but we need to discuss the meanings of equality first. Others have argued that some smaller conflicts of religion and equality should not be subject to the crude logics of the law, but be subject to democratic deliberation, in a laissez-faire concept or based on a fine line between law and politics." But who is then to decide whether harassment matters or not, whether not getting a job in a congregation is a minor or a major problem, whether praying during school hours (which observe Christian holidays) actually matters or not? Do public things in fact matter, while private issues are left outside the reach of the law, fully in line with the discriminatory history of the public-private ideology? It is in fact the subtle constellations which form the overwhelming majority of what people experience as inequality, which is why it is called systemic discrimination and why intent does not matter in EU indirect discrimination law. Therefore, that proposal is not an adequate response to protect human rights. To leave some issues to politics may be tempting to those who see the law as an adversarial case administration only, but if we consider the multiple levels of regulation and of procedures and the governance arrangements in which they work, then law looks much more like deliberation, like fair politics. One can very well argue that delegation away from the law is a good idea if more people are then empowered to deliberate, thus to equalise democracy." But as long as there is no equal agency in such contexts, delegation is discrimination, and the law is still one option not to easily forego.
For now, then, courts need to be equipped with a more nuanced, a richer and a more principled approach to conflicts in human rights. We need doctrine that allows us to convincingly respond to claims of self-determination, be it religious or otherwise, and ensure equality, be it sex equality or any other. Therefore, I suggest employing an understanding of human rights based on equality and liberty and dignity, in a triangulated perspective of recognition." This as a pointedly secular approach in that it presupposes human rights and allows for and requests but rational deliberation. It endorses religious pluralism, protected by religious freedom as an individual right which can be publicly expressed. Then, swimming lessons are about selfdetermination and, in fact, the development of agency, with cognitive, psychological and physical features. This supports a right to learn to swim, which the state may legitimately turn into an obligation. Also, there are equality concerns regarding boys and girls. In controversies around clothing, both for teachers and in swimming lessons, there are notjust individual needs to express one's religion, but also equality concerns regarding maj oritarian de-facto Christian norms (called 'secular') whose dress code is generally followed, thus privileged, and believers in other faiths, whose dress code should be allowed, if that does not cause a further risk, like drowning. There are also dignity concerns in that no person should be subjected to harassment, at a pool or elsewhere. This may translate into an obligation to educate teachers and pupils, and to produce intercultural tolerance and respect in interaction, rather than excluding girls. But girls will learn not to drown in the water.
